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ED IT ORIAL D E P A R T M E N T N O T E
Mu c h ha s b ee n sa i d a nd wri tte n a b ou t t he Robinson - Patman
Act. T he importa nce of cost accounting to the administration
of the Act, and in sustaining defenses in cases brought under
it has been stressed often. T he re has been general agreement
on the need for fu rther developments in the field of distribu tion
cost accou nting if the Act is strictly interpreted and enforced.
Possibly discu ssion and considera tion ha s now reached the point
where there is some genera l agreement on the implications of
th e Ac t a n d t he pa r t which cost a ccou nting is destined to pla y
in its enforcement. T he two articles in this issue of the Bulletin are concerned with the latter of these two considerations
and are presented here as an aid in understa nding the cost
accounting problems involved.
T he first article is by Albert E. Sa wyer who is with the
Dennison Manu fa ctu ring Compa ny, a t present in genera l cha rge
of the lega l pha ses of the va riou s state a nd federa l la ws rega rding fair trade practice. Mr. Sa wyer is a gradua te of both the
School of Business Administra t ion a nd the La w School of the
University of Michigan. His first a ccou nting a nd cost a ccou nting experience was acquired in various automobile plants in
Flint, Michigan. As Ma nager of the University of Michigan
Hospital and the Wo men's Hospital of Detroit h e ga ined considerable experience in hospita l ma nagement. As legal a ssista nt
of Mr. George Wick ersha m he wa s a ssocia ted with the Wick ersham Commission. Wi th the Dennison Manufa cturing Compa ny, Mr. Sa wyer ha s engaged in methods, ma rk eting a nd lega l
resea rch, a nd du ring N. R. A. da ys wa s in charge of co- ordina ting the activities of the company with respect to the various
codes by which it wa s a ffected.
Dr. W . H . S. Stevens, the a u thor of ou r second article, wa s
educa ted a t Colby College, George Wa shington University, Cornell, Chicago and the University of Pennsylva nia . He ha s ta ught
at T u la re, Pennsylvania, Ma ryland and Columbia and is now
tea ching a t America n University in Wa shington, D. C. Dr. Stevens is the a uthor of the first book published on "Unfa ir Competition," a nd has written extensively on that su bject, commercia l
bribery and enterta inment, the laws of quantity discounts and
special discounts and allowances in the grocery, dru g and tobacco tra des. H e h a s served a s Speci a l E xper t for the Fed era l
T ra de Commission and, du ring the W a r , as Assistant Chief
Economist. At th e p re sen t tim e he is Assista nt Dir ector of the
Bu rea u of Statistics, Intersta te Commerce Commission.
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COST ACCOUNTING O P P O R T U N I T I E S U N D E R T H E
ROBINSON - PATMAN ACT
By Alber t E. Sawyer Legal Departm ent,
Dennison Manufacturing Co., Framingham, Mass.
paper I am proceeding upon the assumption that, while
INtheTHIS
members of your Association doubtless are interested in the
general legal and economic problems inherent in this piece of legislation, your prime concern is with its cost accounting aspect.
Cost Problems Involved
Cost problems arise in several clauses of the Act:
(a) To be the subject of an illegal discrimination in price,
the goods in question must be of "like grade and quality." The determination of what constitutes goods of
"like grade and quality" is apt to introduce cost problems. The proof of a substantive difference between a
standard brand and a lower - priced private or unbranded
item might well involve a consideration of comparable
costs.
(b) Whenever the Federal Trade Commission undertakes to
"fix and establish quantity limits" under the second proviso of Section (a) of the Act, a quick reference to the
recent Goodyear- Sears, Roebuck case is sufficient to indicate the presence of plenty of intricate cost problems.
(c) The various elements of the cost of doing business are
bound to enter into the justification of price difference
under Section (b) of the Act, and little imagination is
required to visualize the use of plenty of complicated
cost work in the course of an explanation of what constitutes "proportionately equal terms" in some of the
cases which will arrive as a result of Sections (d)
and (e).
In the instances I have just mentioned, cost problems are collateral to the main inquiry, and are likely to vary widely with the
nature of the specific case. However, the Act contains one clause
in which cost takes the center of the stage, and the application of
this clause in several of the earliest complaints issued by the Fed-
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eral Trade Commission under the Robinson - Patman Act would
seem to justify our concentration upon this clause in the course
of these remarks.
This clause appears as the first proviso of Section (a) and reads:
"Provided that nothing herein contained shall prevent differentials
which make only due allowance for differences in the cost of manufacture, sale, or delivery resulting from the differing methods or
quantities in which such commodities are to such purchasers sold or
delivered."
Analysis of This Provision
The importance of these few words to the accounting profession
seems to justify an attempt on our part to re -read them analytically:
(a ) In the first place, it should be noted that we are dealing
with a proviso and not with an outright exception. This
is more than a quibbling over the legal significance of
two words. Had the Congress seen fit to introduce
Section (a) with a phrase that made it unlawful to discriminate in price except when due allowance had been
made for the cost, etc., the Federal Trade Commission's
job of establishing a prima facie case would have included proof of the negative fact that due allowance had
not been given. As it is, the establishment of a prima
facie case does not involve such proof, and it falls to the
respondent to show that he has this justification. In
other words, the utilization of quantity differentials is a
privilege, and those who seek the benefits of the privilege must be ready to answer when challenged.
(b) One should pause just a moment to note that the word
"differentials" is a broader term than the word "discount," and could be construed to include any and all
forms of direct and indirect price difference. In other
words, a mere change in the method of granting a price
advantage to the quantity buyer would not escape the
purview of the Act.
(c) The phrase "which makes only due allowance" contains
two aspects which are worthy of attention:
( i ) The insertion of the word "only" fixes a maximum
limitation but imposes no duty to grant any differential at all. The privilege is one that may be ex680
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ercised by the seller but he is under no legal compulsion to grant a quantity discount.
( 2 ) "Due allowances" —the Congress might have used
the words "not to exceed differences in cost," etc.,
but had it done so, there would have been a strong
implication that it contemplated an exacting cost
accounting standard. The words "due allowance"
seem to anticipate the necessity of wider tolerances
and reasonable approximations. The language
used certainly gives to the courts a sound basis
for the recognition of the many practical difficulties in this field of cost work. These difficulties
would tend to make exactitudes and precisions impractical, and defeat the main purpose of the Act
in justifying good faith and avoiding unfairness.
W. T. Kelly, Chief Counsel for the Federal Trade
Commission in his release of July 25, 1936, remarks: "It does not require the differential, if
granted, to be the mathematical equivalent of the
difference."
Importance of Clause, "Resulting from Differing Methods, etc."
In the analysis of this proviso, it is important to drive home the
point that the last clause which reads: "resulting from the differing methods, etc." places a qualification upon the scope of the cost
justifications contemplated by this proviso. In other words, it is
only those cost differences which flow from the different methods
of sale and delivery, or different quantities, that can be considered.
A difference arising because of a different method of manufacture,
which has no direct bearing upon a different marketing situation,
has no place in the justification under this clause.
A difference between two transactions in the same item warrants no discount unless it can be supported by, and shown to be
not more than, a cost difference —and that cost difference must
have its origin in:
1. A different method by which one order was sold, or
2. A different method by which it was delivered, or from
3. Savings in manufacturing, selling, and delivering resulting from a difference in quantity sold or delivered.
(or any combination of these three.)
681
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In other words, we must look to the market for the differences
which give rise to savings which can be shared with a buyer in the
form of quantity discounts. Our cost problem is to measure these
savings.
Difficulty

of Proving Differences in Distribution Costs

This cost problem would be difficult enough if it concerned
itself only with manufacturing costs —a field of accounting which
has been developed to a high degree. But the fact that these savings are required to flow from differences in marketing situations
puts the emphasis upon a branch of cost accounting which is least
prepared to meet the test; viz., distribution costs.
When the profound difficulties of this approach are contemplated, it is easy to sympathize with those who proclaim the impracticabilities and impossibilities imposed by the Act. It is easy to
picture the courts utterly confused by conflicting theories of joint
costs which abound in this field, and when there is the attempt to
measure these problems by standards of cost work comparable to
those customarily employed in costing straight -line manufacturing
operations, there is an overwhelming sense of futility and hopelessness.
That there is danger that the enforcement of this portion of the
Act may bog down in a morass of vague and conflicting cost
theories cannot be denied, but I do want to point out a rich field
for immediate action which avoids many of these difficulties.
An Illustration

of One Line of

Approach

This point of view can best be presented by an example drawn
from actual experience. It had been customary in a certain trade
to gran t a iofo discount over the 25 -gross price when ioo gross
were sold.
Query: Could the io7o discount be justified under this clause
of the Robinson - Patman Act?
Counsel: Is the item a stock item or special made -to -order
item?
Answer: It is a stock item.
Counsel: Is the minimum production run more or less than
100 gross?
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Much more than ioo gross — probably

500

or

i,000

gross.
Counsel: Then there can be no saving from manufacturing
costs by virtue of the fact that too gross are purchased rather than
2 5 gross. All the savings must be recouped from order- handling
(delivery) and selling costs.
Query:

Are these goods sold by mail or by direct solicitation?

Answer: Direct solicitation — practically all sales result from a
salesman's call. Distribution is nation -wide, and salesmen travel
from wholesaler to wholesaler over a wide area, both urban and
rural.
Counsel:
orders?

Would the purchase of too -gross lots result in fewer

Answer: It is reasonable to assume that one order for 100 gross
will take the place of four 2 5 -gross orders. This item is one that
wholesalers will not stock heavily unless there is an incentive to
do so.
Counsel: Would the reduction in number of orders result in
fewer salesmen's calls?
Answer: Since the great bulk of orders are in direct proportion to the number of calls, it is reasonable to assume a proportionate saving in calls.

ioo

Counsel: If we take the optimum view of this situation, resolving all doubts in favor of inaxintium savings, there is the possibility that a sale of
gross would result in a saving of three
orders and three calls. What is the cost of handling an order?
Answer: There are various estimates of order - handling costs,
ranging from 5 0 ¢ per order to $1.50 per order.
Counsel:
$2

What is the cost of making a call upon a wholesaler?

Answer: These costs are variously estimated to range from
to $5 each.

Counsel: The savings computed on the basis of the maximum
estimate would be three times $1.5o, equals $4.50, plus three times
$5 equals $15—or a total of $19.50.
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What is the amount of the discount at io%?
$44.

Counsel: With the optimum saving computed at $19.50, there
is no room for doubt that a 1o%o discount on loo-gross lots is
not justified under the Act -5% would be the maximum one
could safely recommend.
Simple Analysis Sufficient in Many Cases
This example is of an elementary character, but it is drawn
from actual experience, and in this first approach to the problem
of quantity differential justification, there doubtless are thousands
of instances where a simple, straightforward analysis of this sort
is quite sufficient. These instances form the outstanding examples
of excessive discounts, and I think it is fair to say that if we
never get beyond this elementary stage, there is good reason to
feel that a large part of the unfair use of quantity discounts has
been effectively dealt with.
In many cases quantity discounts reach far beyond the scope of
savings computed by any cost method, and the cost accountant's
task in such cases is relatively simple. He can avoid most of the
argumentative questions by resolving them in favor of the maximum savings, and still fall far short of enough to justify the existing discounts.
Importance

of Proper Presentation

The cost accountant, however, has another important task in
any such problem, and in that task he joins hands with the legal
profession. The presentation of these cases before the Federal
Trade Commission, or before the courts, or, for that matter, before
management itself, imposes upon the cost accountant the important
job of setting down his findings and conclusions so that they tell
their story clearly, simply and with conviction. I am tempted to
dwell at length upon this last point because I think it is fair to
say that much of the progress of cost accounting processes towards
recognition in public law depends upon the clarity with which the
presentation of individual problems is made. But this thought is
aside from our immediate purpose, and I must return you again
to the main line of our discussion.
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General Characteristics of Quantity Differential Justification
Problems
I should like to revert once more to the elementary example we
discussed a few pages back. It affords a basis for some interesting
observations regarding the general characteristics of quantity differential justification problems.
Stock or Made- to- Orderp —First Consideration
The first question of counsel was a query as to whether the item
was one that was carried in stock or one that was made to order.
The reason for the question is, of course, that had it been a made to -order item there would have been no question as to what constituted a minimum production run. By the very nature of made to -order items, they are self - contained manufacturing operations
no matter what the size of the order may be, so that savings in
manufacturing costs may be present in every quantity difference
between made -to -order items "of like grade and quality." The
important thing to bear in mind is that this is not true in the case
of stock goods unless the quantity sold is so large as to offer the
opportunity for special manufacturing routine. In that event, there
may be substantial savings on a large production run specially
packaged for immediate shipment to a single destination. At least
the accountant should not overlook the possibility that where the
quantity purchased exceeds the minimum production run, there
may be savings which are eligible for consideration in connection
with a quantity discount.
No Necessity Imposed by Law to Determine Maximum Savings
At this point may I inject one thought in order to avoid misunderstanding. I do not want to create the impression that this law
imposes any necessity for the accountant to search frantically for
every possible penny of saving that may be credited to a quantity
differential. Most sellers would be better pleased if the marketing
situation permitted the highest unit price to prevail, regardless of
quantity. The law does not change this. There is no duty upon the
seller to grant any discount of this sort. As I pointed out earlier,
it is a privilege, and its use by the seller depends altogether upon
the competitive situation. It follows, therefore, that where the
competitive situation is keen, the sales organization will call upon
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the cost accountant to use every bit of ingenuity and skill at his
command to justify a discount which "makes only due allowance
for" the maximum savings which may reasonably be expected to
flow from a variation in the method of selling or delivering, or in
the quantity sold or delivered.
Elaborate Price Structure Difficult to Justify--Second Consideration
May we return again to our example and notice a second characteristic of quantity discount justification problems which may
provide a fertile field for disagreement between the cost accountant and the sales force. If we think for a moment of the task of
locating the points in the varying scale of quantities at which savings are apt to appear, it begins to be apparent that these points
are not likely to occur at frequent or at evenly spaced intervals.
Elaborate price structures containing numerous discount intervals will prove very difficult to justify. In the case of order handling expense, the difference in quantity must be large enough
to support the reasonable probability of saving in the total number
of orders handled in the course of the year. This probability must
be based upon a reasonable and rational assumption. Some elements of order - handling cost respond but slowly to reduction in
the number of orders handled, and the accountant must derive
from the actual marketing experience some reasonable basis from
which he can infer the probability that buyers of larger quantities
will be numerous enough to achieve the desired reduction in the
number of orders.
Much the same thing could be said of direct selling costs, and
the cost accountant must be on guard and not be tempted to assume more than the facts warrant in regard to the relation of
quantity purchases to sales expense. This thrusts upon the cost
accountant the necessity of digging deeply into the habits and
methods of buying and selling, so that he may be sure of his
ground when he attempts to assign savings as the result of different
quantities or methods.
Certainly in the absence of finely sub - divided distribution costs,
based upon adequate statistical data, provable savings must be of
the more obvious type, such as those discussed in the example.
Until we learn a great deal more about the behavior of distribu-
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tion costs, our cost accounting processes will not produce the nicely
balanced discount structures which delight the sales force.
Sources

of

Savings —Third Consideration

In the example, we were able to touch upon several likely
sources of saving:
(a ) Production costs (where large purchases make special
manufacturing procedures possible).
(b) Order handling and delivery costs (where size of purchase reduces the probable number of orders).
(c) Selling or solicitation costs (where salesmen's calls are
likely to be less frequent by virtue of large orders).
I am sure you realize that this by no means exhausts the possibilities. The cost man has a wide field in which to seek out these
savings and devise techniques for measuring them. In this work
there is an opportunity for a realistic analysis of the cost of doing
business in all of the various ways in which this occurs, and the
opportunity has behind it the impetus of competitive pressure that
should put a profitable premium upon clear - headed cost work.
Danger in Too Complex and Unproven Cost Bases
Once again I want to stress the very great importance of a
rational approach to these new problems. Few are the concerns
today who are in a position to claim anything approaching complete distribution costs. As a result, many eligible savings must remain hidden or go unproved, pending the completion of the slow
and tedious process by which these data are collected and organized for costing purposes. The over - zealous accountants who risk
the pyramiding of conclusions upon narrow and uncertain factual
bases are quite apt to risk the overruling of their contentions; and,
what is worse, the frequency of such attempts may delay the day
of general acceptance of distribution cost work by business and
the government.
It seems to me from what little experience we have been able to
accumulate in the study of the problems of our own concern, that
attempts to eke out justified savings from difficult and complex
joint -cost situations had better be deferred to a day of greater understanding and broader facts. Rut enough has been done in the
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more direct elements of distribution costs to indicate that the problems are no more hopeless than were the problems which met the
pioneers of the last generation in production cost work.
In all likelihood, the truly indirect distribution costs, such as
sales management and office expense, will offer the greatest resistance to attempts to work them into proof of savable costs in
the justification of quantity purchases. It is here that the farsighted cost man will move with greatest caution, realizing the
controversial nature of cost methods employed and the present inadequacy of available data. On the other hand, it is in this field
that the persuasive sales executive can lead the cost men on flights
of fancy which may come to a sad end before the hard- headed
realism of the law.
I have deliberately chosen to limit my remarks to a single phase
of this very broad and intricate problem. I have done this in the
hope that I would contribute most by avoiding the confusion that
must, of necessity, result from any attempt to compress a comprehensive treatment of the Act into the space alloted me. But even
within the narrow limits in which I have confined myself, I am
fully aware that I have but scratched the surface, and must disclaim any pretense that this is an exhaustive treatment of the
quantity differential problem.
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COST FACTORS IN T H E DETERM INATIO N OF
P RI C E D I S C RI M I N A T I O N
By W. H. S. Stevens Assistant Director,
Bureau of Statistics, Interstate Commerce Commission,
Washington, D. C.
MUCH HAS been said, written, printed and broadcast reSOgarding
the Robinson - Patman Act that no attempt will be
made here to consider the Act as a whole.
While the scope of the Robinson - Patman Act extends to advertising, brokerage and other service allowances this discussion
will be limited to Section 2a of that statute. Brokerage, advertising allowances and the like are usually payments or allowances for
services of one kind or another. Many if not most of them are
not strictly speaking a part of the price at which the article is sold.
They are commonly separable from such price, are covered by
separate contracts, and are usually paid for separately. There are,
of course, exceptions. A so- called advertising allowance of so
much a case, or graded in accordance with quantities purchased, is
probably a part of the price. Also, perhaps it is not properly to
be regarded as an advertising allowance at all.
Substance of Price Discrimination Provision Not New
In the first place, it may be well to point out that much of the
substance of Section 2a of the Robinson - Patman Act has been on
the statute books for more than twenty years in old Section 2 of
the Clayton Act which the new Robinson - Patman Act replaces.
That older section forbade price discrimination where the effect
may be substantially to lessen competition or tend to create a
monopoly. The new Act adds, or "to injure, destroy or prevent
competition with any person who either grants or knowingly
receives the benefit of such discrimination or with the customers
of either of them." The substantive part of the section therefore
has presumably been broadened.
Old Section 2 of the Clayton Act, as well as new Section 2, also
contained exceptions for differences in grade, quality or quantity,
for differences in cost of selling or transportation, and for meeting competition as well as the right of selection of customers.
689
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Although there are other minor differences, the most important changes between the exceptions in the old and the new section
are the addition of the manufacturing cost exception in the later
enactment, the exception for changes in conditions affecting the
market for or marketability of the product, and the substitution of
delivery cost in the new act for transportation cost in the old.
Thus, although the substantive portions of the section have been
broadened, the exceptions or defenses also have apparently been
widened.
Are Price Differences Limited to Specific Exceptions in Section
zap
Perhaps because of the addition of the clause "injure, destroy
or prevent competition, etc." there has been some thought that
the only differences in prices permitted by this new section of
the statute are those that fall within the specific exceptions or
defenses specified. This would in effect mean that all differences
in prices not falling within such exceptions are prohibited on the
theory that every such price difference must either injure, destroy,
prevent, or substantially lessen competition or tend to create a
monopoly. If this does indeed turn out to be the ultimate construction of the statute it should tend greatly to emphasize the
importance of the cost aspects of the section.
Doubt is expressed by others that the section will be thus construed. Section 2a prohibits price discrimination, but only where
it has certain specified effects: ( i ) substantially lessening competition, ( 2 ) tendency to create monopoly, (3) injuring, destroying, or preventing competition with any person who either grants
or knowingly receives the benefit of such discrimination or with
customers of either of them. There are some who feel that the
ultimate construction of this language will permit of some, if not
many, price differences based upon defenses other than those
specifically set forth in Section 2a.
This theory finds some support in the fact that differences in
prices justifiable on account of snaking only due allowances for
differences in costs of manufacturing, sale or delivery are referred
to as "differentials." This language as well as the exceptions for
price changes in response to changes affecting the market for or
marketability of goods may imply that there are also other price
690
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differences which are not discriminatory and hence not prohibited
by the section.
Importance of Specific Performance Provisions
A price difference, a discount, or an allowance may or may not
be conditional upon specific performance. Thus the ordinary
quantity discount is based upon the purchase of certain specific
quantities of merchandise. Similarly quota and percentage increase contracts fix performance standards which must be attained if the price or allowance is to be forthcoming. On the other
hand, allowances or special prices have frequently been made without any such specifications as the foregoing.
Lack of such specific performance requirements in any price or
discount or allowance from such price immediately casts upon it
the shadow of suspicion. It may be inferred that the arrangement in question was dictated not by any differences in cost of
manufacturing, selling, delivery, or other specifically enumerated
exceptions under the Act, but rather by buying pressure, desire to
hold a good customer, or other similar factors.
Where any such non - specific allowances or price differentials are
questioned, the cost accountant probably faces a difficult task in
establishing a defense on the basis of differences in cost because
lie lacks a formula to guide him. If the price or allowance was
a matter of barter between the buyer and the seller, as was likely
enough the case, probably neither gave adequate consideration to
the possible differences or savings in costs. In this case the cost
accountant must make the best of a bad situation, and endeavor
to show from the available records of this and other purchasers
that the allowances or price differences made were justified by
cost differences. This seems to lead to the conclusion that cost
accountants in any organization should insist, so fa r as ma y be
practicable, that no allowances or prices shall be either granted
or accepted which are not based on specific performance arrangements.
Prices Based on Specific Performance More Easily Justified
Prices and allowances based on specific performance have probably always tended to conform better to the savings in cost involved than when they are not so based. This is because the
691
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fixing of any such requirements tends to focus the attention of
executives upon what savings are to be expected from the performance required. Special prices and allowances based on quantity
and the like have been given for a good many years. Presumably, considerable information regarding both the savings in costs
and the results of various differentials is or should be available
to sellers for many of their large buyers. It seems reasonable,
therefore, to conclude that many systematic schemes of different
prices or allowances such as graded quantity discounts have largely
or in part been based upon differences in costs —more particularly
selling costs. Even where there is or has been no such general
and systematic plan of price differences or allowances but no such
arrangements are made except for specific performance, it is likely
that costs have been considered to some extent, even though very
crudely, in determining how much lower price or how much
greater allowance a particular company was entitled to in comparison with others.
However, it is not intended to imply by this that the task of the
cost accountant is necessarily easier when there are specific requirements as to performance. Prices and discounts have in the
past been pretty generally hit or miss affairs. Often they have
been based primarily upon volume and their relation to cost is
often no doubt obscure. But in so far as they have been based on
volume considerations primarily, this may, in and of itself, prove
to be of some protection. Significant differences in volume will
often, if not ordinarily, produce differences in selling expense
which may be sufficient to justify the difference in price involved.
If, as suggested, price differentials are likely to conform more
closely to costs where specific performance is required than where
it is not, the former situation will render the task of the cost
accountant easier than the latter.
Differences in Manufacturing Cost Likely to Be Least Important
The major cost factors which render price differentials not discriminatory under Section 2a are those for differences in cost
of manufacturing, sale, and delivery. I shall hazard a guess that
the exception for differences in cost of manufacturing will in the
long run prove the least important of the three. There are a number of reasons for this opinion. The first is that difference in costs
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of manufacturing are likely to be the most difficult as well as the
most expensive to establish. Determination of manufacturing
cost differences involves difficult questions in the proration of factory overhead expenses between orders where even a single product is involved. Where joint products are manufactured, innumerable controversies can obviously arise as to the proper costs
distributions which should be made. A second and more significant and important reason is to be found in the fact that the
"run of the mine" price differences or allowances on consumers
goods to large mass distributors, such as the chain stores, are far
from large on the average, measured in terms of the difference in
costs required to constitute a defense under the Act.
Differences in Costs
Cases

of Selling

Sufficient Justification in Many

The Federal Trade Commission reports show that the special
discount and allowances of some hundreds of manufacturers reporting allowances to a selected list of chain and wholesale distributors on products handled by grocery stores were in one year
3.58% of sales to chains and 2.33% on sales to wholesalers. This
is a difference of 1.25%. In drugs, on a similar basis, the allowances were 1 0 . 0 5 % on sales to chains and 4.45% on sales to
wholesalers —a difference of 5.6o% ; in tobacco, 4.79% to the
chains and 1.42% to the wholesalers, a difference of 3.5790 on
sales. Moreover, this includes advertising and sales promotional
allowances, as well as allowances made strictly in terms of prices.
If advertising and promotional allowances were excluded the ratios
to sales for both groups would be very much smaller.
While I thoroughly appreciate the fact that averages of this
character are not entirely to be relied upon, the figures do suggest that the differences in the cost of selling larger and smaller
orders may be sufficient to cover the great majority of the differentials on important consumer goods, even though they may not
be sufficient to take care of the extreme cases of such price differentials. In the case of the latter, the differential must either
be abandoned or justification established in part on some other
basis.
That there are important differences in the costs of selling large
and small orders is, I think, fairly well established by practical
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experience. The basing of price differentials upon costs of selling therefore is probably not only practicable in many cases, but
from a cost point of view more simple of application than basing
them on differences in manufacturing costs. It will in many, if
not most, cases involve much more detailed records of selling costs
than are now kept. It is scarcely within the scope of this paper
to consider the details of such records, but careful time and cost
records of salesmen's calls made, sales executives' time spent, and
goods sold all distributed by individual customers, or at least
classes of customers, may be necessary to furnish adequate justification.
Cost of Manufacturing Differentials Important, However
What has been said with reference to differentials based upon
differences in costs of manufacturing is not intended to imply
that the establishment of such differentials will not be attempted.
There are no doubt numerous cases where, as already stated, the
differential which it is desired to give is so great that the actual
difference in cost of selling would not alone be sufficient to render
it a defense under the Act. If the manufacturer, therefore, insists
upon the maintenance of any such differential, he may be obliged
to defend it at least in part on the ground of manufacturing cost
differences. When this is the case, justification will often be more
complex, controversial, and expensive, and ultimate decision much
longer postponed, than where selling costs can be relied upon. It
is possible that in the long run manufacturing cost differences may
be found to be more important in the case of production goods,
particularly where manufactured on individual orders, than in
the case where those products are sold to ultimate consumers.
In basing differentials upon differences in cost of manufacturing, the element of raw material cost may prove to be an important
factor where quantity discounts are available upon raw material
purchases. In those cases where raw materials can be bought for
specific orders of finished goods, as is sometimes possible, the
net prices paid for the materials purchased to fill different sized
orders will obviously be different owing to these quantity prices.
Delivery Cost Differentials
Delivery costs may often afford a better basis for price differences than manufacturing costs, because they are sometimes very
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specific in character and require a minimum of preparation or
allocation. In fact, where differences in delivery costs actually
exist they may sometimes prove more satisfactory as a basis for
price differentials than selling costs. The most obvious case is, of
course, the difference between carload and less- than - carload freight
rates where the seller pays the cost of delivery. In this case there
is apparently little or no basis for question to arise as to the differences in costs involved. Hauling and cartage costs are dependent largely upon distance. In the invoice department it may cost
the same to bill one case as it does to bill five cases and there
are other similar differences.
Federal Trade Commission Power to Set Quantity Limits
Over all these differentials, at least so far as they may be due
to volume considerations, stands the Federal Trade Commission's
authority to prescribe quantity limits. Even though it is possible
on a cost basis to justify particular differentials, it still does not
follow that the seller will be able to use them because the buyers of
the larger quantities may be so few as to render differentials unjustly discriminatory or promotive of monopoly. This may turn
out, to be one of the most, if not the most significant, of the provisions of the new Act. While on consumers goods the normal
differential in favor of the large mass buyer may not, as indicated
above, be very great, there have been more than occasional exceptions. And in the case of certain classes of producers goods the
exceptions are commonly reported to have been very large, as well
as frequent. Even though costs may, in some cases, justify such
exceptionally wide differentials, the Commission is apparently
given the authority to restrict them when the protection of competition is involved.
In the case of exceptionally large purchases the cost justification may not be sufficient, because the price differential may conceivably be so large as to place smaller competing buyers more
or less at the mercy of the recipient of the high differential. The
theory lying behind this proviso of the statute is apparently much
the same as the principle laid down by the Interstate Commerce
Commission with reference to quantity rates. In one of its earlier
decisions we find the following statement:
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"The Commission has repeatedly held that the mere fact that
certain traffic is hauled in train load lots cannot be made the
basis of rates different from those applied to shipments in
single carloads."
This is upon the theory that to permit the practice would be in
effect to allow lower rates upon a condition with which only a
few shippers can comply and to do an injustice to those unable
to ship the required quantity. ( Wells River Lumber Co. vs.
C. M. & St. P. Rwy. Co., 38 I.C.C. 464, 465•)

Conclusion
In closing, the following observations might perhaps be made.
A fair reading of the price discrimination features of the Robin son-Patman Act as expressed in Section 2a would seem to indicate
an intention to eliminate the grosser forms of preferential treatment to certain mass buyers or other favored customers. The
several exceptions for differences in cost as well as for changes
in the marketability of goods and the like may well be taken
to imply that there was no intention to prohibit various more or
less normal and customary differences in prices.
Something has already been said by others to the effect that if
all sellers were to approach this Act in the spirit in which it was
written it would be found not so difficult to comply with as might
at first be thought. This is perhaps particularly applicable to Section 2a —the price discrimination section. One of the difficulties
that arises, however, is that a certain proportion of sellers desire
to continue some of their special arrangements with certain favored
buyers fearing the loss of such customers otherwise. If each seller
carefully surveyed all his price differentials and honestly endeavored without reference to the Act to make them fair and equitable
to all, he might conceivably be surprised at the small number of
them that would run contra to Section 2a. If he goes a step
further and endeavors honestly and in good faith to make such
differentials comply with the spirit of that section he might possibly have scarcely any or none at all.
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